IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

HONORABLE KENNETH J. MANSFIELD
HONORABLE ROM A. TRADER
HONORABLE WES REBER PORTER
UNITED STATES MAGISTRATE JUDGES

GENERAL FEDERAL JURY
INSTRUCTIONS IN CIVIL CASES

The following will be proposed as the Court’s instructions in all
civil cases. Additional instructions applicable to the particular
case may be prepared and proposed by the parties. Such additional
instructions are to be exchanged between the parties and submitted
in conformity with the Local Rules, Pretrial Order, and any

directives issued by the Court.
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I NSTRUCTION NO. 1.1

Menbers of the Jury:

You have heard the evidence in this case. | wll nowinstruct you
on the law that you nust apply.

You are the judges of the facts. It is your duty to review the
evi dence and to decide the true facts. Wen you have decided the true facts, you
must then apply the law to the facts.

I will tell you the law that applies to this case. You nmust apply
that law, and only that |aw, in deciding this case, whether you personally agree
or disagree with it.

The order in which | give you the instructions does not nean that one
instruction is any nore or less inportant than any other instruction. You nust
follow all the instructions | give you. You nmust not single out sone
instructions and ignore others. Al the instructions are equally inportant and

you nmust apply themas a whole to the facts.



I NSTRUCTION NO. 1.2

It is your duty and obligation as jurors to decide this case on the
evi dence presented in court and upon the | aw given to you.

You nust perform your duty and obligation wthout favoritism
passi on, or synpathy for any party in the case, and wi t hout prejudice agai nst any
of the parties.

Qur systemof | aw does not permt jurors to be governed by prejudice
or synpathy or public opinion. The parties and the public expect that you will
carefully and inpartially consider all of the evidence in this case, followthe
law as stated by the court, and reach a just verdict regardless of the
consequences.

This case should be considered and decided by you as an action between
persons of equal standing in the conmunity, and holding the sane or simlar
stations in life. The law is no respecter of persons, and all persons stand

equal before the |law and are to be dealt with as equals in a court of justice.



I NSTRUCTION NO. 1.3

You nmust not be prejudiced or biased in favor of or against a party
sinmply because the party is a corporation or other business entity. You nust
treat business entities the same as you treat individuals. |In this case, the
[corporate/partnership] plaintiff(s)/defendant(s) is/areentitledtoreceivethe
same fair and unprejudi ced treatment that an individual plaintiff/defendant woul d

recei ve under sim/lar circunstances.
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I NSTRUCTION NO. 1.4

Each plaintiff in this case has separate and distinct rights. You
must decide the case of each plaintiff separately, as if it were a separate
lawsuit. Unless | tell you otherw se, these instructions apply to all of the
plaintiffs.

Simlarly, each defendant in this case has separate and distinct
rights. You nust decide the case of each defendant separately, as if it were a
separate lawsuit. Unless | tell you otherwi se, these instructions apply to al

of the def endants.



INSTRUCTION NO._ 1.5

If any of these instructions, or anything | have said or done in this
case nakes you believe | have an opinion about the facts or issues in the case,
the weight to be given to the evidence, or the credibility of any w tness, then
you nust disregard such belief. It is not ny intention to create such an
i npression. You, and you alone, nust decide the facts of this case fromthe
evi dence presented in court and you nust not be concerned about ny opi ni on of the

facts.



I NSTRUCTION NO. 2.1

I n reachi ng your verdi ct, you may consi der only the testi nony and t he
exhi bits received in evidence.” The followi ng are not evidence and you nust not
consi der them as evidence in deciding the facts of this case.

1. Attorneys’ statenents, arguments and renarks
during opening statenents, closing argunments, jury selection, and other tines
during the trial are not evidence, but may assist you in understanding the
evi dence and applying the | aw

2. Attorneys’ questions and objections are not
evi dence.

3. Excl uded or stricken testinmony or exhibits are not
evi dence and must not be considered for any purpose.

4. Anyt hi ng seen or heard when the court was not in
session is not evidence. You nust decide this case solely on the evidence

received at the trial.

When warranted, additional reference may also be made to jury views, site inspections,
matters of judicia notice, and the like.
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I NSTRUCTION NO. 2.2

Even though you are required to decide this case only upon the
evi dence presented in court, you are allowed to consider the evidence in |ight
of your own observations, experiences, and conmbn sense. You may use your common

sense to nake reasonabl e inferences fromthe facts.



I NSTRUCTION NO. 2.3

You nust not use any source outside the courtroomto assi st you i n deci di ng
any question of fact. This neans that you nust not make an independent
i nvestigation of the facts or the law. For exanple, you nust not visit the scene
on your own, conduct experinments, or consult dictionaries, encyclopedias,

t ext books, or other reference materials for additional information
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I NSTRUCTION NO. 3.1

Plaintiff(s) has/have the burden of proving by a preponderance of the
evi dence every el enent of each claimthat plaintiff(s) assert(s). Defendant(s)
has/ have t he burden of proving by a preponderance of the evidence every el enent
of each affirmative defense that defendant(s) assert(s). |In these instructions,
whenever | say that a party nmust prove a claimor affirmative defense, that party
must prove such claimor affirmative def ense by a preponderance of the evidence,

unless | instruct you otherw se.
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I NSTRUCTION NO. 3.2

To "prove by a preponderance of the evidence" neans to prove that
sonmething is nore likely so than not so. It neans to prove by evidence which
i n your opinion, convinces you that sonething is nore probably true than not
true. It does not nean that a greater nunmber of w tnesses or a greater nunber
of exhibits nust be produced.

In deciding whether a claim defense, or fact has been proven by a
preponder ance of the evidence, you nust consider all of the evidence presented
incourt by boththe plaintiffs and the defendant. Upon consideration of all the
evidence, if you find that a particular claim defense or fact is nore likely
true than not true, then such claim defense, or fact has been proven by a
pr eponder ance of the evidence.

I f a preponderance of the evidence does not support each essential el enent
of a claimor affirmative defense, then the jury should find against the party

havi ng the burden of proof as to that claimor affirmative defense.
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I NSTRUCTION NO. 3.3

The pl aintiff(s)/defendant(s) has/have the burden of proving certain facts,
clains or defenses by clear and convincing evidence. To prove by clear and
convi nci ng evi dence neans to prove by evidence which, in your opinion, produces
a firm belief about the truth of the allegations which the parties have
presented. It neans to prove that the existence of a fact is highly probable.

Cl ear and convinci ng evidence is a higher requirenment of proof than
t he "preponderance of the evidence" requirenent, but it is a |ower requirenent

of proof than the "beyond a reasonabl e doubt"™ requirenment in crimnal cases.
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I NSTRUCTION NO. 4.1

VWere the attorneys for the parties have stipulated to a fact, you

must consider the fact as having been concl usively proved.
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I NSTRUCTION NO. 4.2

The testinony of a witness has been read into evidence from a
deposition. A deposition is the testinony of a witness given under oath before
the trial and preserved in witten form

You nust consi der and judge the deposition testinony of a witness in
the same manner as if the witness actually appeared and testified in court in

this trial.

15



I NSTRUCTION NO. 4.3

Evi dence has been presented in the formof witten answers given by a party
in response to witten questions fromanother party. The witten answers were
given under oath by the party. The witten questions are called
"interrogatories.”

You nust consider and judge a party's answers to interrogatories in the
same manner as if the party actually appeared and testified in court in this

trial.
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I NSTRUCTION NO. 4.4

The Court may take judicial notice of certain facts. Wen the Court
says that it takes judicial notice of sone fact, the jury nust accept that fact

as concl usively proved.
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I NSTRUCTION NO. 4.5

There are two ki nds of evidence fromwhich you may decide the facts
of a case: direct evidence and circunstantial evidence.

Direct evidence is direct proof of afact, for exanple, the testinony
of an eyewi t ness.

Crcunstantial evidence is indirect proof of a fact, that is, when
certain facts |l ead you to conclude that another fact also exists.

You may consider both direct evidence and circunstantial evidence
when deciding the facts of this case. You are allowed to give equal weight to
bot h ki nds of evidence. The weight to be given any kind of evidence is for you

to deci de.
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I NSTRUCTION NO. 4.6

During the trial, |1 have rul ed on objections nmade by the attorneys.
nj ections are based on rul es of | awdesigned to protect the jury fromunreliable
or irrelevant evidence. It is an attorney's duty to object when he or she
bel i eves that the rules of |aw are not being foll owed. These objections relate
to questions of law for ne to decide and with which you need not be concerned.

As to any questions to which an obj ecti on was sust ai ned, you nust not
specul ate as to what the answer might have been or as to the reason for the
obj ecti on.

You nmust not consider for any purpose any of fer of evidence that was
rejected, or any evidence that was stricken out by the court; such matter is to
be treated as though you had never known of it.

You rmust never specul ate as to be true any insinuation suggested by
a question asked a witness. A question is not evidence and rmay be consi dered

only as it supplied neaning to the answer.
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I NSTRUCTION NO. 5.1

| have said that you nust consider all of the evidence. This does
not mean , however, that you nust accept all of the evidence as true or accurate.
You are the sole judges of the credibility of all wtnesses who
testified in this case. The weight their testinony deserves is for you to
deci de.
It is your exclusive right to determ ne whether and to what extent
a witness should be believed and to give weight to that testinony according to
your determ nation of the witness' credibility. In evaluating a w tness, you may
consi der:
(1) the witness' appearance and deneanor on the w tness stand,
(2) the manner in which a witness testified and the degree of
intelligence shown;
(3) the witness' degree of candor or frankness;
(4) the witness' interest, if any, in the result of this case;
(5) the witness' relationship to either party in the case;
(6) any tenper, feeling or bias shown by the w tness;
(7) the witness' character as shown by the evidence;
(8) the witness' means and opportunity to acquire information
(9) the probability or inprobability of the witness' testinony;
(10) the extent to which the witness' testinmony is supported or
contradicted by other evidence;
(11) the extent to which the wtness nade contradictory
statenents; and

(12) all other circunstances affecting the witness' credibility.

20



Inconsistencies in the testinony of a witness, or between the
testinmonies of different witnesses, may or may not cause you to discredit the
i nconsistent testinony. This is because two or nore persons w tnessing an event
may see or hear the event differently. An innocently m staken recollection or
failure to remenber i s not an unconmon experi ence. |n exam ning any i nconsi stent
testimony, you should consider whether the inconsistency concerns imnportant
matters or uninportant details.

You should also consider whether inconsistent testinmony is the
result of an innocent mi stake or a deliberate fal se statenent.

You may, in short, accept or reject the testinony or any wtness
in whole or in part.

Al so, the weight of the evidence is not necessarily determ ned by
t he nunber of witnesses testifying as to the exi stence or non-existence of any
fact. You may find that the testinmony of a smaller nunber of wi tnesses as to any
fact is nore credible than the testinony of a |l arger nunber of w tnesses to the

contrary.
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I NSTRUCTION NO. 5.2

The testinony of a witness nmay be discredited by contradictory
evi dence or by evidence showi ng that at other times the witness made statenents
i nconsistent with the witness' testinony in this trial

If you believe that testinony of any w tness has been di scredited,

you may give that testinony the degree of credibility you believe it deserves.
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I NSTRUCTION NO. 5.3

You may reject the testinony of a witness if you find and believe
fromall of the evidence presented in this case that:
1. The witness intentionally testified falsely in this trial
about any inportant fact; or
2. The witness intentionally exaggerated or concealed an
i nportant fact or circunstance in order to deceive or m sl ead
you.
In giving you this instruction, I amnot suggesting that any w tness
intentionally testified falsely or deliberately exaggerated or conceal ed an

i nportant fact or circunstance. That is for you to decide.
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I NSTRUCTION NO. 5.4

In this case, you heard testinobny from w tnesses described as
experts. Experts are persons who, by education, experience, training or
ot herwi se, have special know edge which is not commonly held by people in
gener al . Experts may state an opinion on matters in their field of special
know edge and nmay al so state their reasons for the opinion

The testinony of expert w tnesses should be judged in the sane
manner as the testinony of any witness. You may accept or reject the testinony
in whole or in part. You may give the testinony as nmuch wei ght as you think it

deserves in consideration of all of the evidence in this case.
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I NSTRUCTION NO. 6.1

Negl i gence is doi ng sonethi ng which a reasonabl e person woul d not
do or failing to do sonething which a reasonable person would do. It is the
failure to use that care which a reasonabl e person woul d use to avoid injury to
hi nsel f, herself, or other people or danage to property.

I n deci di ng whet her a person was negligent, you nust consider what
was done or not done under the circunstances as shown by the evidence in this

case.
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I NSTRUCTION NO. 6.2

In deternining whether a person was negligent, it may help to ask
whet her a reasonable person in the sane situation would have foreseen or
anticipated that injury or damage could result from that person's action or
inaction. If such a result would be foreseeable by a reasonable person and if

the conduct reasonably could be avoided, then not to avoid it would be

negl i gence.
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I NSTRUCTION NO. 6.3

You nust determ ne whether any of the parties in this case were
negl i gent and whet her such negligence on the part of a party was a | egal cause
of plaintiff's(s'") injuries or damages. |If you find that at | east one def endant
was negligent and such negligence was a | egal cause of the injuries or damages,
you rmust determne the total anmount of plaintiff's(s') damages, w thout regard
to whether plaintiff's(s') own negligence was al so a | egal cause of the injuries
or dammges.

If you find that nmore than one party was negligent and the
negl i gence of each was a | egal cause of the injuries or damages, then you nust
det erm ne t he degree to whi ch each party's negligence contributedto the injuries
or damages, expressed in percentages. The percentages allocated to the parties

must total 100%
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I NSTRUCTION NO. 6.4

If you find that plaintiff's(s') negligence is 50%or |ess, the Court will
reduce the anmount of danages you award by the percentage of the negligence you

attribute to plaintiff(s).

If, on the other hand, you find that plaintiff's(s') negligence is
nmore than 50% the Court will enter judgnent for defendant(s) and plaintiff(s)

wi Il not recover any damages.
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I NSTRUCTION NO. 6.5

Any defendant found liable to plaintiff(s) to any degree may be
required to pay his/her/its share of the judgnment as well as the share of
anot her/ ot her |iabl e defendant(s). Any defendant who pays nore than his/her/its
share of the judgnent has the right to seek payment from another/other |iable
defendant(s) to the extent of the other |iable defendant's(s') proportionate

share of the judgnent."

" Thisinstruction may require modification to comply with Hawaii Revised Statutes
8§ 663-10.9 and relevant case law.
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I NSTRUCTION NO. 7.1

An act or omissionis alegal cause of an injury or damage if it was
a substantial factor in bringing about the injury or damage.

One or nore substantial factors such as the conduct of nore than one
person may operate separately or together to cause an injury or damage. 1In such

a case, each may be a | egal cause of the injury or damage.
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I NSTRUCTION NO. 7.2

A superseding cause is an act or force which relieves defendant(s)
of responsibility for plaintiff's(s') injury or damage.

To be a supersedi ng cause, an act or force nust:

(1) occur after defendant's(s') conduct,

(2) be a substantial factor in bringing about the injury or damage
to plaintiff(s),

(3) intervene in such a way that defendant's(s') conduct is no
| onger a substantial factor in bringing about the injury or damage, and

(4) not be reasonably foreseeable at the ti ne defendant (s) acted or
failed to act.

If the act or force was a normal consequence of the situation
created by defendant's(s') conduct, then said act or force is not a superseding
cause.

The conduct of plaintiff(s) cannot be a superseding cause.
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I NSTRUCTION NO. 7.3

In determ ning the amount of damages, if any, to be awarded to
plaintiffs, you must determ ne whether plaintiff(s) had an injury or condition

whi ch existed prior to the [insert date of the incident] incident. If so, you

must determine whether plaintiff(s) was/were fully recovered from the
pre-existing injury or condition or whether the pre-existing injury or condition
was latent at the time of the subject incident. A pre-existing injury or
condition is latent if it was not causing pain, suffering or disability at the
time of the subject incident.

If you find that plaintiff(s) was/were fully recovered fromthe
pre-existing injury or condition or that such injury or condition was | atent at
the tine of the subject incident, then you should not apportion any damages to
the pre-existing injury or condition.

If you find that plaintiff(s) was/were not fully recovered and t hat
the pre-existing injury or condition was not |latent at the tine of the subject
i nci dent, you shoul d nake an apporti onnent of damages by det erni ni ng what portion
of the damages is attributable to the pre-existing injury or condition and limt
your award to the damages attributable to the injury caused by defendant(s).

If you are unable to determ ne, by a preponderance of the evidence,
what portion of the damages can be attributed to the pre-existing injury or
condition, you may make a rough apportionnent.

If you are unable to make a rough apportionnment, then you nust
di vide the damages equal |y between the pre-existing injury or condition and the

i njury caused by defendant(s).
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I NSTRUCTION NO. 7.4

In determ ning the amount of damages, if any, to be awarded to
plaintiff(s), you nust al so determ ne whet her plaintiff(s) was/were injured after

the [insert date of the incident] incident. If plaintiff(s) suffered injury

after the subject incident, and such injury was not | egally caused by the conduct
of defendant(s), then you shoul d make an apporti onment of danages by determ ning
what portion of the damages is attributable to the later injury and Iimt your
award to the damages attributable to the injury caused by defendant(s).

If you are unable to determ ne, by a preponderance of the evidence,
what portion of the damages can be attributed to the later injury, you may nake
a rough apportionnent.

If you are unable to make a rough apportionnment, then you nust
di vide the danmages equally between the later injury and the injury caused by

def endant (s) .
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I NSTRUCTION NO. 7.5

If you must apportion damages anmong (1) pre-existing injuries or
conditions, (2) injuries caused by defendant(s), and (3) later injuries, and you
are unabl e to determ ne apportionment by a preponderance of the evidence, you may
make a rough apportionment. |If you are unable to make a rough apportionnent,

then you nust divide the danages equally anmong the injuries or conditions.



I NSTRUCTION NO. 8.1

I nstructions on danages are only a guide for an award of danages i f
you find defendant(s) responsible to plaintiff(s). The fact that the Court is
i nstructing you on damages does not nean that defendant(s) is/are responsible to

plaintiff(s). That is for you to decide.
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| NSTRUCTION NO. 8.2

Speci al danages are those damages whi ch can be cal cul ated precisely

or can be determ ned by you with reasonable certainty fromthe evidence.
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I NSTRUCTION NO. 8.3

Ceneral damages are those damages which fairly and adequately
conpensate plaintiff(s) for any past, present, and reasonably probable future
disability, pain, and enotional distress caused by the injuries or danmages

sust ai ned.
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I NSTRUCTION NO. 8.4

Pain is subjective, and nmedi cal science may or may not be able to
det erm ne whet her pain actually exists. You are to decide, considering all the

evi dence, whether pain did, does and will exist.
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I NSTRUCTION NO. 8.5

Enotional distress includes nental worry, anxiety, anguish,

suffering, and grief, where they are shown to exist.
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I NSTRUCTION NO. 8.6

If you find that defendants are liable, you may allow plaintiff

a fair and reasonabl e conpensation for the | oss and i npairnent of

"s ability to performservices as wi fe/ husband, because of her/his

injuries.

I n determ ning the amount of such conpensati on, you are to consi der
the I oss and inpairnent of her/his conpanionship, aid, assistance, confort and
soci ety, and services to her husband/ his wife in performng her/his donestic and
househol d functions, if any.

The services provided by a w fe/husband to her husband/ his w fe may
often be of such character that no one can say what they are worth. The
rel ati onshi p between spouses is a special and unique one, and the actual facts
of the case, considered together with your own experience, nust guide you in

deci di ng what amount would fairly and justly conpensate the husband/wi fe for

hi s/ her | oss.
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I NSTRUCTION NO. 8.7

The life expectancy of plaintiff(s) may be considered by you in
determ ni ng the anount of damages, if any, which he/she/they should receive for

permanent injuries and future expenses and | osses.
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I NSTRUCTION NO. 8.8

In presenting his/her argunment to you on the ampunt, if any, which
shoul d be awarded to plaintiff(s) as danages, the attorney for plaintiff(s) has
proposed to you figures which he/she arrived at by nmat hemati cal cal cul ati ons (and
has shown you those figures on a chart). After first suggesting that a dollar
val ue per hour or day or nonth or year be given to an item such as pain,
di sability, enotional distress and so forth, he/she multiplied that dollar val ue
by a certain nunber of hours or days or nonths or years and canme up with a tota
figure as an anount of damages for such itenms. Neither the chart nor what the
attorney has said as to the dollar values or figures for neasuring such itens of
damages is evidence. The law permits this kind of argunment to be made, but you
must renmenber argunent is not evidence. The law gives you no way to
mat hemati cal |y cal cul ate such itens of danmages and | eaves themto be fixed by you
as your common sense and good judgment dictate, based on the nature and extent

of plaintiff's(s') injuries or danages under the evidence in this case.
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I NSTRUCTION NO. 8.9

If youfind for plaintiff(s) onthe issue of liability, plaintiff(s)
is/are entitled to damages in such anount as in your judgnent will fairly and
adequat el y conpensate hinlher/themfor the injuries which he/she/they suffered.

I n deciding the anmount of such damages, you shoul d consi der

1. The extent and nature of the injuries he/she/they received, and
also the extent to which, if at all, the injuries he/she/they received are
per manent ;

2. The deformty, scars and/ or di sfigurement he/ she/they received,
and also the extent to which, if at all, the deformty, scars and/or

di sfigurenent are permanent;

3. The reasonable value of the nedical services provided by
physi ci ans, hospitals and other health care providers, including exan nations,
attention and care, drugs, supplies, and anbul ance servi ces, reasonably required
and actually given in the treatnment of plaintiff(s) and the reasonabl e val ue of
al |l such nedi cal services reasonably probable to be required in the treatnent of
plaintiff(s) in the future;

4. The pai n, enotional suffering, and di sability which he/she/they
has/ have suffered and i s/are reasonably probable to suffer in the future because
of the injuries, if any.

5. The | ost income sustained by plaintiff(s) in the past and the

| ost income he/she/they is/are reasonably probable to sustain in the future.
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I NSTRUCTION NO. 8.10

Plaintiff(s) is/are not required to present evi dence of the nonetary
value of their pain or enotional distress. It is only necessary that
plaintiff(s) prove the nature, extent and effect of their injury, pain, and
enotional distress. It is for you, the jury, to determ ne the nonetary val ue of
such pain or enotional distress using your own judgment, comon sense and

experi ence.



I NSTRUCTION NO. 8. 11

Conpensati on nmust be reasonable. You may award only such damages
as will fairly and reasonably conpensate plaintiff(s) for the injuries or damages
| egal |y caused by defendant’ s(s') negligence.

You are not permtted to award a party specul ati ve damages, which
means conpensation for | oss or harmwhi ch, although possible, is conjectural or

not reasonably probable.
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I NSTRUCTION NO. 8.12

If you award plaintiff(s) any damages, then you may consi der whet her
you shoul d al so award punitive damages. The purposes of punitive danages are to
puni sh t he wongdoer and to serve as an exanple or warning to the wongdoer and
others not to engage in such conduct.

You may award punitive damages agai nst a particul ar defendant only
if plaintiff(s) has/have proved by clear and convincing evidence that the
particul ar defendant acted intentionally, willfully, wantonly, oppressively or
with gross negligence. Punitive damages may not be awarded for nere
i nadvertence, m stake or errors of judgnent.

The proper neasure of punitive damages is (1) the degree of
intentional, willful, wanton, oppressive, nalicious or grossly negligent conduct
that fornmed the basis for your prior award of damages agai nst that defendant and
(2) the amount of noney required to punish that defendant considering his/her/its
financial condition. In determining the degree of a particular defendant's
conduct, you must anal yze that defendant's state of mnd at the tinme he/she/it
committed the conduct which formed the basis for your prior award of damages

agai nst that defendant. Any punitive damages you award nust be reasonabl e.
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I NSTRUCTION NO. 8.13

An act is "willful"” whenit is preneditated, unlawful, w thout |egal
justification, or done with an evil intent, with a bad notive or purpose, or with

indifference to its natural consequences.
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| NSTRUCTION NO._ 8. 14

An act is "wanton" when it is reckless, heedless, or characterized
by extreme fool hardi ness, or callous disregard of, or callous indifference to,

the rights or safety of others.
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I NSTRUCTI ON NO. 8. 15

An act is "oppressive" when it is done with unnecessary harshness

or severity.
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I NSTRUCTION NO. 8. 16

An act is "malicious" whenit is pronpted or acconpanied by ill will

or spite.
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I NSTRUCTION NO. 8. 17

G oss negligence is conduct that is nore extreme than ordinary
negligence. It is an aggravated or nmagnified failure to use that care which a
reasonabl e person woul d use to avoid injury to hinmself, herself, or other people
or damage to property. But gross negligence is sonmething less than willful or

want on conduct .

51



I NSTRUCTION NO. 8.18

Any plaintiff claimng damages resulting fromthe wongful act of
a defendant has a duty under the law to use reasonable diligence under the
circunstances to mtigate or mnimze those danages.

If you find plaintiff(s) suffered damages, plaintiff(s) nmay not
recover for any damages which he/she/it/they could have avoided through
reasonabl e effort. If youfindthat plaintiff(s) unreasonably failedto mtigate
or lessen his/her/its/their danmages, you should not award those damages which
he/she/it/they coul d have avoi ded.

You are the sole judge of whether plaintiff(s) acted reasonably in
mtigating his/her/its/their damages. Plaintiff(s) may not sit idly by when
presented with a reasonable opportunity to reduce his/her/its/their damages.
However, plaintiff(s) is/are not required to exercise unreasonable efforts or
i ncur unreasonable expenses in mtigating his/her/its/their damages.
Def endant (s) has/ have t he burden of proving the damages which plaintiff(s) could
have niti gat ed.

You nust consider all of the evidence in light of the particular
ci rcunst ances of the case in deciding whether defendant(s) has/have satisfied
his/her/its/their burden of proving that plaintiff's(s') conduct was not

r easonabl e.

52



I NSTRUCTION NO. 9.1

Your verdict nmust represent the considered judgment of each juror
In order to return a verdict, it is necessary that each juror agree thereto. 1In
ot her words, your verdict mnmust be unani nous.

VWhen you retire to the jury roomto begin your deliberations, your first
duty will be selection of a foreperson to preside over the deliberations and to
speak on your behalf in court.

The foreperson's duties are:
1. To keep order during the deliberations and to make sure that

every juror who wants to speak is heard;

2. To represent the jury in conmunications you wish to make to
me; and

3. To sign, date and present the jury's verdict to ne.

In deciding the verdict, all jurors are equal and the foreperson does

not have any nore power than any other juror

After you select a foreperson, you will proceed to discuss the case
with your fellow jurors and reach agreenent on a verdict, if you can. You may
take as nmuch time as you feel is necessary for your deliberations.

It is your duty as jurors to consult with one another and to
deliberate with a viewto reaching an agreenent if you can do so wi thout viol ence
to individual judgnent.

Each of you nust decide the case for yourself, but only after you
have consi dered the views of your fellowjurors. Do not be afraid to change your
opinion if you think you are wong. But do not come to a decision sinmply because

other jurors think it is a right decision, or sinply to get the case over wth.
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I NSTRUCTION NO. 9.2

During this trial, itens were received in evidence as exhibits.
These exhibits will be sent into the jury room with you when you begin to

del i ber at e.



I NSTRUCTION NO. 9.3

Renenber at all times that you are not partisans. You are judges -
judges of the judges of the facts in this case. Your only interest is to seek
the truth fromthe evidence presented

Fromthe time youretire tothe jury roomto begin your deliberations
until you conplete your deliberations, it is necessary that you remain together
as a body. You should not discuss the case with anyone other than your fell ow
jurors. If it becomes necessary for you to conmmunicate with me during your
del i berations, you may send a note by the bailiff. I will then respond as
promptly as possible, either in witing or by having you returned to the
courtroom

Your verdict will consist of answers to the questions on the verdict
form You will answer the questions according to the instructions |I have given
you and according to the directions contained in the verdict form

Your verdict nust be unaninmous. It is necessary that each of you
agree on all answers required by the verdict form Each of you nust be able to
state, when you return to the courtroomafter a verdict is reached, that his or
her vote is expressed in the answers on the verdict form

As soon as all of you agree upon each answer required by the
directions in the verdict form the form should be dated and signed by your
f or eper son. The foreperson wll then notify the bailiff by a witten
conmuni cation that the jury has reached a verdict. Thereafter, the bailiff wll
arrange to have you return with the verdict formto the courtroom

Bear in mnd that you are not to reveal to the court or anyone el se

how the jury stands on the verdict until all of you have agreed on it.

55





