IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF HAWAI |

ALAN C. KAY
United States District Judge

GENERAL FEDERAL JURY
| NSTRUCTIONS IN CIVIL CASES

The followng will be proposed as Court's Instructions.
Addi tional instructions geared to the particul ar case nay be
prepared and proposed by the parties. Such additional
instructions are to be exchanged between the parties and
submtted to the court by at |east the close of business on the
seventh day prior to the beginning of trial. Witten objections
to another party's proposed instructions are to be submtted
simul taneously with a party's own proposed instructions, as

di scussed in the final pretrial conference.
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1 JURY | NSTRUCTI ON NO.

Menbers of the Jury:

You have now heard all of the evidence and the argunent
of counsel. It becones ny duty to give you the instructions of
the Court concerning the | aw applicable to this case.

It is your duty as jurors to follow the law as | shal
state it to you, and to apply that law to the facts as you find
themfromthe evidence in the case. You are not to single out
one instruction alone as stating the |aw, but nust consider the
instructions as a whole. Neither are you to be concerned with

the wi sdom of any rule of |aw stated by ne.



2A JURY | NSTRUCTI ON NO.

Regar dl ess of any opinion you nay have as to what the
law is or ought to be, it would be a violation of your sworn duty
to base a verdict upon any view of the |law other than that given
in the instructions of the Court, just as it would al so be a
viol ation of your sworn duty, as judges of the facts, to base a
verdi ct upon anything other than the evidence in the case.

In deciding the facts of this case you nust not be
swayed by bias or prejudice or favor as to any party. Qur system
of | aw does not permt jurors to be governed by prejudice or
synpat hy or public opinion. Both the parties and the public
expect that you will carefully and inpartially consider all of
the evidence in the case, follow the |aw as stated by the Court,
and reach a just verdict regardl ess of the consequences.

Thi s case shoul d be considered and deci ded by you as an
action between persons of equal standing in the comunity, and
hol ding the sane or simlar stations inlife. The lawis no
respecter of persons, and all persons stand equal before the |aw

and are to be dealt with as equals in a court of justice.



2B JURY | NSTRUCTI ON NO.

Regar dl ess of any opinion you nay have as to what the
law is or ought to be, it would be a violation of your sworn duty
to base a verdict upon any view of the |law other than that given
in the instructions of the Court, just as it would al so be a
viol ation of your sworn duty, as judges of the facts, to base a
verdi ct upon anything other than the evidence in the case.

In deciding the facts of this case you nust not be
swayed by bias or prejudice or favor as to any party. Qur system
of | aw does not permt jurors to be governed by prejudice or
synpat hy or public opinion. Both the parties and the public
expect that you will carefully and inpartially consider all of
the evidence in the case, follow the |aw as stated by the Court,
and reach a just verdict regardl ess of the consequences.

Thi s case shoul d be considered and deci ded by you as an
action between persons of equal standing in the comunity, and
hol ding the sane or simlar stations inlife. A corporation is
entitled to the same fair trial at your hands as is a private
individual. The lawis no respecter of persons, and all persons
stand equal before the law and are to be dealt with as equals in

a court of justice.






3 JURY | NSTRUCTI ON NO.

If in these instructions any rule, direction or idea is
repeated or stated in varying ways, no enphasis thereon is
i ntended by nme and none nmust be inferred by you. For that reason
you are not to single out any certain sentences or any individual
point or instruction and ignore the others, but you are to
consider all the instructions as a whole and are to regard each
in the light of all the others.

The order in which the instructions are given has no

significance as to their relative inportance.



4A JURY | NSTRUCTI ON NO.

As stated earlier, it is your duty to determ ne the
facts, and in so doing you nust consider only the evidence | have
admtted in the case. The term "evidence" includes the sworn
testinony of the witnesses and the exhibits admtted in the
record.

Renmenber that any statenents, objections or argunents
made by the | awers are not evidence in the case. The function
of the lawers is to point out those things that are nost
significant or nost hel pful to their side of the case, and in so
doing, to call your attention to certain facts or inferences that
m ght ot herw se escape your notice. |In the final analysis,
however, it is your own recollection and interpretation of the
evidence that controls in the case. Wuat the | awers say is not
bi ndi ng upon you.

So, while you should consider only the evidence in the
case, you are permtted to draw such reasonabl e inferences from
the testinony and exhibits as you feel are justified in the Iight
of common experience. In other words, you nay make deducti ons
and reach concl usi ons which reason and comon sense | ead you to
draw fromthe facts which have been established by the testinony

and evidence in the case.






4B JURY | NSTRUCTI ON NO.

When a corporation is involved, of course, it may act
only through natural persons as its agents or enployees; and, in
general, any agent or enployee of a corporation may bind the
corporation by his/her acts and decl arations nmade whil e acting
within the scope of his/her authority delegated to hinm her by the
corporation, or within the scope of his/her duties as an enpl oyee
of the corporation.

As stated earlier, it is your duty to determ ne the
facts, and in so doing you nust consider only the evidence |I have
admtted in the case. The term "evidence" includes the sworn
testinony of the witnesses and the exhibits admtted in the
record.

Renmenber that any statenents, objections or argunents
made by the | awers are not evidence in the case. The function
of the lawers is to point out those things that are nost
significant or nost hel pful to their side of the case, and in so
doing, to call your attention to certain facts or inferences that
m ght ot herwi se escape your noti ce.

In the final analysis, however, it is your own
recollection and interpretation of the evidence that controls in
the case. What the |lawers say is not binding upon you.

So, while you should consider only the evidence in the

case, you are permtted to draw such reasonabl e i nferences



fromthe testinony and exhibits as you feel are justified in the
Iight of common experience. |In other words, you nay make
deductions and reach concl usi ons whi ch reason and common sense

| ead you to draw fromthe facts which have been established by

the testinony and evidence in the case.



5 JURY | NSTRUCTI ON NO.

You nust not consider as evidence any statenent of
counsel made during the trial; however, if counsel for the
parties have stipulated to any fact, or any fact has been
admtted by counsel, you will regard that fact as being
concl usi vely proved.

As to any question to which an objection was sustai ned,
you nust not speculate as to what the answer m ght have been or
as to the reason for the objection.

You nust not consider for any purpose any offer of
evi dence that was rejected, or any evidence that was stricken out
by the court; such matter is to be treated as though you had
never known of it.

You nust never speculate to be true any insinuation
suggested by a question asked a witness. A question is not
evi dence and may be considered only as it supplied nmeaning to the

answer .



6 JURY | NSTRUCTI ON NO.

Evi dence may be either direct or circunstantial. It is
direct evidence if it proves a fact, wthout an inference, and
which in itself, if true, conclusively establishes that fact. It
is circunstantial evidence if it proves a fact fromwhich an
i nference of the existence of another fact may be drawn.

An inference is a deduction of fact that may logically
and reasonably be drawn from another fact or group of facts
establ i shed by the evidence.

The | aw makes no distinctions between direct and
circunstantial evidence as to the degree of proof required; each
is accepted as a reasonabl e nethod of proof and each is respected

for such convincing forces as it may carry.



7 JURY | NSTRUCTI ON NO.

The Court may take judicial notice of certain facts or
events. Wien the Court declares it will take judicial notice of
sone fact or event, you may accept the Court's declaration as
evi dence, and regard as proved the fact or event which has been
judicially noticed, but you are not required to do so since you

are the sole judges of the facts.



8 JURY | NSTRUCTI ON NO.

Certain testinmony has been read into evidence from
depositions. A deposition is testinony taken under oath before
the trial and preserved in witing. You are to consider that

testinmony as if it had been given in court.



9 JURY | NSTRUCTI ON NO.

During the course of the trial you have heard reference
made to the word "interrogatory.” An interrogatory is a witten
question asked by one party of another, who nust answer it under
oath in witing. You are to consider interrogatories and the
answers thereto the sane as if the questions had been asked and

answered here in court.



10 JURY | NSTRUCTI ON NO.

Now, | have said that you nmust consider all of the
evidence. This does not nean, however, that you nust accept al
of the evidence as true or accurate.

You are the sole judges of the credibility or
"believability" of each wtness and the weight to be given to
hi s/her testinmony. In weighing the testinony of a witness you
shoul d consider his/her relationship to the Plaintiff or to the
Def endant; his/her interest, if any, in the outcone of the case;
hi s/ her manner of testifying; his/her opportunity to observe or
acqui re know edge concerning the facts about which he/she
testified; his/her candor, fairness and intelligence; and the
extent to which he/she has been supported or contradicted by
ot her credible evidence. You may, in short, accept or reject the
testinmony of any witness in whole or in part.

Al so, the weight of the evidence is not necessarily
determ ned by the nunmber of wi tnesses testifying as to the
exi stence or non-exi stence of any fact. You may find that the
testinmony of a smaller nunber of witnesses as to any fact is nore
credible than the testinony of a |larger nunber of w tnesses to

the contrary.






11A JURY | NSTRUCTI ON NO.

A witness may be discredited or "inpeached" by
contradi ctory evidence, by a showing that he/she testified
falsely concerning a material matter, or by evidence that at sone
other tinme the witness has said or done sonething which is
inconsistent wwth the witness' present testinony, or has failed
to say or do sonething consistent wwth the present testinony.

| f you believe that any w tness has been so inpeached,
then it is your exclusive province to give the testinony of that
W tness such credibility or weight, if any, as you may think it

deserves.



11B JURY | NSTRUCTI ON NO.

A witness may be discredited or "inpeached" by

contradi ctory evidence, by a showing that he/she testified
falsely concerning a material matter, or by evidence that at sone
other tinme the witness has said or done sonmething which is
inconsistent wwth the witness' present testinony, or has failed
to say or do sonething consistent wwth the present testinony.

| f you believe that any w tness has been so inpeached,
then it is your exclusive province to give the testinony of that
W t ness such credibility or weight, if any, as you nmay think it
deserves.

The fact that a witness has previously been convicted
of a felony, or a crine involving dishonesty or fal se statenent,
is also a factor you may consider in weighing the credibility of
that witness. The fact of such a conviction does not necessarily
destroy the witness' credibility, but is one of the circunstances

you may take into account in determ ning the weight to be given

to his/her testinony.



12 JURY | NSTRUCTI ON NO.

The rul es of evidence provide that if scientific,
technical, or other specialized know edge m ght assist the jury
i n understanding the evidence or in determning a fact in issue,
a wtness qualified as an expert by know edge, skill, experience,
training, or education, may testify and state his/her opinion
concerni ng such matters.

You shoul d consi der each expert opinion received in
evidence in this case and give it such weight as you may think it
deserves. If you should decide that the opinion of an expert
Wi tness is not based upon sufficient educati on and experience, or
if you should conclude that the reasons given in support of the
opi nion are not sound, or that the opinion is outweighed by other

evi dence, then you may disregard the opinion entirely.



13A JURY | NSTRUCTI ON NO.

The burden is on the Plaintiff in a civil action such
as this to prove every essential elenent of his/her claimby a
"preponderance of the evidence." A preponderance of the evidence
means such evi dence as, when considered and conpared with that
opposed to it, has nore convincing force and produces in your
m nds a belief that what is sought to be proved is nore likely
true than not true. In other words, to establish a claimby a
"preponderance of the evidence" nerely neans to prove that the
claimis nore |ikely so than not so.

I n determ ning whether any fact in issue has been
proved by a preponderance of the evidence, the jury may consi der
the testinmony of all the w tnesses, regardl ess of who may have
called them and all the exhibits received in evidence,
regardl ess of who may have produced them |If the proof should
fail to establish any essential elenent of Plaintiff's claimby a
preponderance of the evidence, the jury should find for the

Def endant as to that claim



13B JURY | NSTRUCTI ON NO.

In a civil action such as this each party asserting a
claim as hereafter described, has the burden of proving every
essential elenment of his/her claimby a "preponderance of the
evi dence." A preponderance of the evidence nmeans such evi dence
as, when considered and conpared with that opposed to it, has
nmore convincing force and produces in your mnds a belief that
what is sought to be proved is nore likely true than not true.

In other words, to establish a claimby a "preponderance of the
evi dence" nerely neans to prove that the claimis nore likely so
t han not so.

VWere nore than one claimis involved, as in this case,
you shoul d consider each claim and the evidence pertaining to
it, separately, as you would had each claimbeen tried before you
separately; but in determning any fact in issue you nmay consi der
the testinmony of all the w tnesses, regardl ess of who may have
called them and all the exhibits received in evidence,
regardl ess of who nay have produced t hem

| f a preponderance of the evidence does not support
each essential element of a claim then the jury should find

agai nst the party having the burden of proof as to that claim






14 JURY | NSTRUCTI ON NO.

Al though there are two sets of plaintiffs in this suit,
the case of each is separate from and i ndependent of the other.

The instructions govern the case as to each plaintiff
so far as they are applicable to him unless otherw se stated.
You will determ ne each plaintiff's case separately, the sane as

if you were trying different |awsuits.



15 JURY | NSTRUCTI ON NO.

Al though there is nore then one defendant in this suit,
it does not follow fromthat fact alone that if one is |liable al
are |iable. Each defendant is entitled to a fair and separate
consideration of his/her own defense and is not to be prejudiced
by your decision as to the others. The instructions govern the
case as to each defendant so far as they are applicable to him
unl ess ot herw se st at ed.

You wi || decide each defendant's case separately.



16A JURY | NSTRUCTI ON NO.

O course, the fact that | have given you instructions
concerning the issue of Plaintiff's damages shoul d not be
interpreted in any way as an indication that | believe the
Plaintiff should, or should not, prevail in this case.

Your verdict nust represent the considered judgnment of

each juror. In order to return a verdict, it is necessary that
each juror agree thereto. |In other words, your verdict nust be
unani nous.

It is your duty as jurors to consult with one another
and to deliberate with a view to reaching an agreenent if you can
do so without violence to individual judgnent. Each of you nust
deci de the case for yourself, but only after an inparti al
consideration of all the evidence in the case with your fellow
jurors. In the course of your deliberations, do not hesitate to
re-exam ne your own views, and change your opinion, if convinced
it is erroneous. But do not surrender your honest conviction as
to the weight or effect of the evidence, solely because of the
opi nion of your fellow jurors, or for the nmere purpose of
returning a verdict.

Renmenber at all tines you are not partisans. You are
judges -- judges of the facts. Your sole interest is to seek the

truth fromthe evidence in the case.






16B JURY | NSTRUCTI ON NO.

Your verdict nust represent the considered judgnment of

each juror. In order to return a verdict, it is necessary that
each juror agree thereto. |In other words, your verdict nust be
unani nous.

It is your duty as jurors to consult with one another
and to deliberate with a view to reaching an agreenent if you can
do so without violence to individual judgnent. Each of you nust
deci de the case for yourself, but only after an inparti al
consideration of all the evidence in the case with your fellow
jurors. In the course of your deliberations, do not hesitate to
re-exam ne your own views, and change your opinion, if convinced
it is erroneous. But do not surrender your honest conviction as
to the weight or effect of the evidence, solely because of the
opi nion of your fellow jurors, or for the nmere purpose of
returning a verdict.

Renmenber at all tines you are not partisans. You are
judges -- judges of the facts. Your sole interest is to seek the

truth fromthe evidence in the case.



17 JURY | NSTRUCTI ON NO.

Upon retiring to the jury roomyou should first select
one of your nenbers to act as your foreperson who will preside
over your deliberations and will be your spokesman here in court.
A formof verdict has been prepared for your conveni ence.

[ Expl ai n verdi ct]

You wi Il take the verdict formto the jury room and
when you have reached unani nous agreenent as to your verdict, you
wi |l have your foreperson fill it in, date and sign it, and then
return to the courtroom

| f, during your deliberations, you should desire to
communi cate with the Court, please reduce your nessage or
question to witing signed by the foreperson, and pass the note
to the marshal who will bring it to my attention. | wll then
respond as pronptly as possible, either in witing or by having
you returned to the courtroomso that | can address you orally.
| caution you, however, with regard to any nessage or question
you m ght send, that you should never state or specify your

nunerical division at the tine.






