IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF HAWAI |

ALAN C. KAY
United States District Judge

GENERAL FEDERAL JURY
| NSTRUCTI ONS I N CRI M NAL CASES

The following will be proposed as Court's Instructions.
Addi tional instructions geared to the particul ar case nay be
prepared and proposed by the parties. Such additional
instructions are to be submtted to the court and exchanged
between the parties by at |east the close of business on the

Friday prior to the beginning of trial.
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JURY | NSTRUCTI ON NO.

Menbers of the Jury:

You have heard all of the evidence in the case as well
as the final argunents of the |awers for the parties.

It becones ny duty, therefore, to instruct you on the
rules of law that you nust follow and apply in arriving at your
decision in the case.

In any jury trial there are, in effect, two judges.
am one of the judges; the other is the jury. It is ny duty to
presi de over the trial and to determ ne what testinony and
evidence is relevant under the |law for your consideration. It is
also ny duty at the end of the trial to instruct you on the | aw

applicable to the case.



1-1 JURY | NSTRUCTI ON NO.

The defendant has pleaded "not guilty"” to the charge
contained in the Indictnent. This plea puts in issue each of the
essential elenments of the offense as described in these
instructions, and inposes on the governnent the burden of
establ i shing each of these el enments by proof beyond a reasonabl e
doubt. A defendant has the right to remain silent and never has
to prove innocence or present any evidence. That the defendant

may not testify is not to be held agai nst the defendant.



2A

JURY | NSTRUCTI ON NO.

You, as jurors, are the judges of the facts. But in
determ ni ng what actually happened in this case -- that is, in
reachi ng your decision as to the facts -- it is your sworn duty
to followthe law |l amnow in the process of defining for you

And you nmust follow all of ny instructions as a whol e.
You have no right to disregard or give special attention to any
one instruction, or to question the wi sdom or correctness of any
rule | may state to you. That is, you must not substitute or
foll ow your own notion or opinion as to what the law is or ought
to be. It is your duty to apply the lawas | give it to you,
regardl ess of the consequences.

By the sane token it is also your duty to base your
verdict solely upon the testinony and evidence in the case,

W t hout prejudice or synpathy. That was the prom se you nade and
the oath you took before being accepted by the parties as jurors

in this case, and they have the right to expect nothing |ess.



2B

JURY | NSTRUCTI ON NO.

You, as jurors, are the judges of the facts. But in
determ ni ng what actually happened in this case -- that is, in
reachi ng your decision as to the facts -- it is your sworn duty
to followthe law |l amnow in the process of defining for you
Unl ess ot herw se stated, you should consider each instruction to
apply separately and individually to each Defendant on trial.

And you nmust follow all of ny instructions as a whol e.
You have no right to disregard or give special attention to any
one instruction, or to question the wi sdomor correctness of any
rule | may state to you. That is, you must not substitute or
foll ow your own notion or opinion as to what the law is or ought
to be. It is your duty to apply the lawas | give it to you,
regardl ess of the consequences.

By the sane token it is also your duty to base your
verdict solely upon the testinony and evidence in the case,

W t hout prejudice or synpathy. That was the prom se you nmade and
the oath you took before being accepted by the parties as jurors

in this case, and they have the right to expect nothing |ess.



3A

JURY | NSTRUCTI ON NO.

The indictnent or formal charge against a Defendant is
not evidence of guilt. Indeed, the Defendant is presuned by the
|aw to be innocent. The |aw does not require a Defendant to
prove hi s/ her innocence or produce any evidence at all. The
Governnment has the burden of proving himher guilty beyond a
reasonabl e doubt, and if it fails to do so you nust acquit him

A reasonabl e doubt is a doubt based upon reason and
common sense, and may arise froma careful and inparti al
consideration of all the evidence, or fromlack of evidence.
Proof beyond a reasonabl e doubt is proof that |eaves you firmy
convinced that the defendant is guilty.

If after a careful and inpartial consideration with
your fellow jurors of all the evidence, you are not convi nced
beyond a reasonabl e doubt that the defendant is guilty, it is
your duty to find the defendant not guilty. On the other hand,
if after a careful and inpartial consideration with your fellow
jurors of all the evidence, you are convinced beyond a reasonabl e
doubt that the defendant is guilty, it is your duty to find the

def endant qguilty.



3B

JURY | NSTRUCTI ON NO.

The indictnent or formal charge against a Defendant is
not evidence of guilt. Indeed, the Defendant is presuned by the
law to be innocent. The |aw does not require a Defendant to
prove hi s/ her innocence or produce any evidence at all and no
i nference whatever may be drawn fromthe el ection of a Defendant
not to testify. The Governnent has the burden of proving himher
guilty beyond a reasonable doubt, and if it fails to do so you
must acquit him

A reasonabl e doubt is a doubt based upon reason and
common sense, and may arise froma careful and inparti al
consideration of all the evidence, or fromlack of evidence.
Proof beyond a reasonabl e doubt is proof that |eaves you firmy
convinced that the defendant is guilty.

If after a careful and inpartial consideration with
your fellow jurors of all the evidence, you are not convi nced
beyond a reasonabl e doubt that the defendant is guilty, it is
your duty to find the defendant not guilty. On the other hand,
if after a careful and inpartial consideration with your fellow
jurors of all the evidence, you are convinced beyond a reasonabl e
doubt that the defendant is guilty, it is your duty to find the

def endant guilty.



4A

JURY | NSTRUCTI ON NO.

As stated earlier, it is your duty to determ ne the
facts, and in so doing, you nust consider only the evidence I
have admtted in the case. The term "evidence" includes the
sworn testinony of the witnesses and the exhibits admtted in the
record.

Renmenber that any statenents, objections or argunents
made by the | awers are not evidence in the case. The function
of the lawers is to point out those things that are nost
significant or nost hel pful to their side of the case, and in so
doing, to call your attention to certain facts or inferences that
m ght ot herwi se escape your noti ce.

In the final analysis, however, it is your own
recollection and interpretation of the evidence that controls in

the case. Wat the |awers say is not binding upon you.



4B

JURY | NSTRUCTI ON NO.

As stated earlier, it is your duty to determ ne the
facts, and in so doing, you nust consider only the evidence I
have admtted in the case. The term "evidence" includes (1) the
sworn testinony of the witnesses, (2) the exhibits admtted in
the record, and (3) any facts or testinony to which the parties
have agreed and sti pul at ed.

Renmenber that any statenents, objections or argunents
made by the | awers are not evidence in the case. The function
of the lawers is to point out those things that are nost
significant or nost hel pful to their side of the case, and in so
doing, to call your attention to certain facts or inferences that
m ght ot herwi se escape your noti ce.

In the final analysis, however, it is your own
recollection and interpretation of the evidence that controls in
the case. \What the |lawers say is not binding upon you. Al so,
during the course of a trial | occasionally make comments to the
| awyers, or ask questions of a witness, or adnonish a w tness
concerning the manner in which he/she should respond to the
guestions of counsel. Do not assune from anything |I may have
said that | have any opinion concerning any of the issues in this

case. Except for nmy instructions to you on the |law, you should



di sregard anything | may have said during the trial in arriving

at your own findings as to the facts.

JURY | NSTRUCTI ON NO.

So while you should consider only the evidence in the
case, you are permtted to draw such reasonabl e inferences from
the testinony and exhibits as you feel are justified in the |ight
of common experience. In other words, you nay make deducti ons
and reach concl usi ons which reason and comon sense | ead you to
draw fromthe facts which have been established by the testinony
and evidence in the case.

There are two kinds of evidence: direct and
circunstantial. Direct evidence is testinony by a wtness about
what the wi tness personally saw or heard or did. G rcunstanti al
evidence is indirect evidence, that is, it is proof of one or
nore facts from which one can find another fact.

You may consider both direct and circunstanti al
evidence in deciding this case. The law permts you to give
equal weight to both, but it is for you to decide how nuch wei ght

to give to any evidence.



JURY | NSTRUCTI ON NO.

Now | have said that you nmust consider all of the
evidence. This does not nean, however, that you nust accept al
of the evidence as true or accurate.

You are the sole judges of the credibility or
"believability" of each wtness and the weight to be given to
hi s/her testinmony. In weighing the testinony of a w tness, you
shoul d consider his/her relationship to the Governnent or the
Def endant; his/her interest, if any, in the outcone of the case;
hi s/ her manner of testifying; his/her opportunity to observe or
acqui re know edge concerning the facts about which he/she
testified; his/her candor, fairness and intelligence; and the
extent to which he/she has been supported or contradicted by
ot her credible evidence. You may, in short, accept or reject the
testinmony of any witness in whole or in part.

Al so, the weight of the evidence is not necessarily
determ ned by the nunmber of wi tnesses testifying as to the
exi stence or non-exi stence of any fact. You may find that the
testinmony of a smaller nunber of witnesses as to any fact is nore
credi ble than the testinony of a |larger nunber of w tnesses to

the contrary.



7A
JURY | NSTRUCTI ON NO.

A witness may be discredited or "inpeached" by
contradi ctory evidence, by a showing that he/she testified
falsely concerning a material matter, or by evidence that at sone
other tine the witness has said or done sonething, or has failed
to say or do sonething, which is inconsistent wwth the w tness
present testinony.

| f you believe that any w tness has been so inpeached,
then it is your exclusive province to give the testinony of that
W tness such credibility or weight, if any, as you may think it

deserves.



/B

JURY | NSTRUCTI ON NO.

A witness may be discredited or "inpeached" by
contradi ctory evidence, by a showing that he/she testified
falsely concerning a material matter, or by evidence that at sone
other tine the witness has said or done sonething, or has failed
to say or do sonething, which is inconsistent wwth the w tness
present testinony.

| f you believe that any w tness has been so inpeached,
then it is your exclusive province to give the testinony of that
W tness such credibility or weight, if any, as you may think it
deserves.

The fact that a witness has previously been convicted
of a felony, or a crine involving dishonesty or fal se statenent,
is also a factor you may consider in weighing the credibility of
that witness. The fact of such a conviction does not necessarily
destroy the witness' credibility, but is one of the circunstances
you may take into account in determ ning the weight to be given

to his/her testinony.



7C
JURY | NSTRUCTI ON NO.

A witness may be discredited or "inpeached" by
contradi ctory evidence, by a showing that he/she testified
falsely concerning a material matter, or by evidence that at sone
other tine the witness has said or done sonething, or has failed
to say or do sonething, which is inconsistent wwth the w tness
present testinony.

| f you believe that any w tness has been so inpeached,
then it is your exclusive province to give the testinony of that
W tness such credibility or weight, if any, as you may think it
deserves.

As stated earlier, a Defendant has a right not to
testify. |If a Defendant does testify, however, his/her testinony
shoul d be wei ghed and consi dered, and his/her credibility

determ ned, in the sane way as that of any other w tness.



7D

JURY | NSTRUCTI ON NO.

A witness may be discredited or "inpeached" by
contradi ctory evidence, by a showing that he/she testified
falsely concerning a material matter, or by evidence that at sone
other tine the witness has said or done sonething, or has failed
to say or do sonething, which is inconsistent wwth the w tness
present testinony.

| f you believe that any w tness has been so inpeached,
then it is your exclusive province to give the testinony of that
W tness such credibility or weight, if any, as you may think it
deserves.

A Defendant has a right not to testify. |If a Defendant
does testify, however, his/her testinony should be wei ghed and
considered, and his/her credibility determ ned, in the sanme way
as that of any other witness. Evidence of a Defendant's previous
conviction of a crine is to be considered by you only insofar as
it my affect the credibility of the Defendant as a w tness, and
nmust never be considered as evidence of guilt of the crine for

whi ch the Defendant is on trial.



7E

JURY | NSTRUCTI ON NO.

The fact that a witness has previously been convicted
of a felony, or a crine involving dishonesty or fal se statenent,
is also a factor you may consider in weighing the credibility of
that witness. The fact of such a conviction does not necessarily
destroy the witness' credibility, but is one of the circunstances
you may take into account in determ ning the weight to be given
to his/her testinony.

As stated before, a Defendant has a right not to
testify. |If a Defendant does testify, however, his/her testinony
shoul d be wei ghed and consi dered, and his/her credibility

determ ned, in the sane way as that of any other w tness.



7F

JURY | NSTRUCTI ON NO.

The fact that a witness has previously been convicted
of a felony, or a crine involving dishonesty or fal se statenent,
is also a factor you may consider in weighing the credibility of
that witness. The fact of such a conviction does not necessarily
destroy the witness' credibility, but is one of the circunstances
you may take into account in determ ning the weight to be given
to his/her testinony.

As stated before, a Defendant has a right not to
testify. |If a Defendant does testify, however, his/her testinony
shoul d be wei ghed and consi dered, and his/her credibility
determ ned, in the sane way as that of any other w tness.

Evi dence of a Defendant's previous conviction of a crinme is to be
considered by you only insofar as it nmay affect the credibility
of the Defendant as w tness, and nust never be considered as
evidence of guilt of the crinme for which the Defendant is on

trial.



7G
JURY | NSTRUCTI ON NO.

A witness may be discredited or "inpeached" by
contradi ctory evidence, by a showing that he/she testified
falsely concerning a material matter, or by evidence that at sone
other tine the witness has said or done sonething, or has failed
to say or do sonething, which is inconsistent wwth the w tness
present testinony.

A witness may be discredited or inpeached by evidence
that the general reputation of the witness for truth and veracity
is bad in the comunity where the wi tness now resides, or has
recently resided. |If you believe that any witness has been so
i npeached, then it is your exclusive province to give the
testinony of that wi tness such credibility or weight, if any, as

you may think it deserves.



7H

JURY | NSTRUCTI ON NO.

The fact that a witness has previously been convicted
of a felony, or a crine involving dishonesty or fal se statenent,
is also a factor you may consider in weighing the credibility of
that witness. The fact of such a conviction does not necessarily
destroy the witness' credibility, but is one of the circunstances
you may take into account in determ ning the weight to be given
to his/her testinony.

A witness may be discredited or inpeached by evidence
that the general reputation of the witness for truth and veracity
is bad in the comunity where the wi tness now resides, or has
recently resided. |If you believe that any w tness has been so
i npeached, then it is your exclusive province to give the
testinony of that wi tness such credibility or weight, if any, as

you may think it deserves.



b JURY | NSTRUCTI ON NO.

A witness may be discredited or "inpeached" by
contradi ctory evidence, by a showing that he/she testified
falsely concerning a material matter, or by evidence that at sone
other tine the witness has said or done sonething, or has failed
to say or do sonething, which is inconsistent wwth the w tness
present testinony.

| f you believe that any w tness has been so inpeached,
then it is your exclusive province to give the testinony of that
W tness such credibility or weight, if any, as you may think it
deserves.

The fact that a witness has previously been convicted
of a felony, or a crine involving dishonesty or fal se statenent,
is also a factor you may consider in weighing the credibility of
that witness. The fact of such a conviction does not necessarily
destroy the witness' credibility, but is one of the circunstances
you may take into account in determ ning the weight to be given
to his/her testinony.

A Defendant has a right not to testify. |If a Defendant
does testify, however, his/her testinony should be wei ghed and
considered, and his/her credibility determ ned, in the sanme way
as that of any other witness. Evidence of a Defendant's previous
conviction of a crine is to be considered by you only insofar as

it my affect the credibility of the Defendant as a w tness, and



must never be considered as evidence of guilt of the crine for

whi ch the Defendant is on trial.



JURY | NSTRUCTI ON NO.

The rul es of evidence provide that if scientific,
technical, or other specialized know edge m ght assist the jury
i n understanding the evidence or in determning a fact in issue,
a wtness qualified as an expert by know edge, skill, experience,
training, or education, may testify and state hi s/ her opinion
concerni ng such matters.

You shoul d consi der each expert opinion received in
evidence in this case and give it such weight as you may think it
deserves. If you should decide that the opinion of an expert
Wi tness is not based upon sufficient educati on and experience, or
if you should conclude that the reasons given in support of the
opi nion are not sound, or that the opinion is outweighed by other

evi dence, then you may disregard the opinion entirely.



9A

JURY | NSTRUCTI ON NO.

You wi Il note that the indictnment charges that the
of fense was conmtted "on or about" a certain date. The proof
need not establish wth certainty the exact date of the all eged
offense. It is sufficient if the evidence in the case
est abl i shes beyond a reasonabl e doubt that the offense was
commtted on a date reasonably near the date all eged.

The word "know ngly", as that term has been used from
time to tine in these instructions, nmeans that the act was done
voluntarily and intentionally and not because of m stake or
acci dent.

The word "willfully", as that term has been used from
time to tine in these instructions, nmeans that the act was
commtted voluntarily and purposely, with the specific intent to

do sonething the | aw forbids.



9B
JURY | NSTRUCTI ON NO.

You wi Il note that the indictnment charges that the
of fense was conmtted "on or about" a certain date. The proof
need not establish with certainty the exact date of the all eged
offense. It is sufficient if the evidence in the case
est abl i shes beyond a reasonabl e doubt that the offense was
commtted on a date reasonably near the date all eged.

The word "know ngly", as that term has been used from
time to tine in these instructions, nmeans that the act was done
voluntarily and intentionally and not because of m stake or

acci dent .



10A

JURY | NSTRUCTI ON NO.

| caution you, nenbers of the Jury, that you are here
to determine the guilt or innocence of the accused fromthe
evidence in this case. The Defendant is not on trial for any act
or conduct or offense not alleged in the indictnent. Neither are
you cal led upon to return a verdict as to the guilt or innocence
of any other person or persons not on trial as a Defendant in
this case.

Al so, the punishnment provided by |aw for the offense
charged in the indictnent is a matter exclusively wthin the
province of the court or judge, and shoul d never be considered by
the jury in any way, in arriving at an inpartial verdict as to

the guilt or innocence of the accused.



10B

JURY | NSTRUCTI ON NO.

A separate crinme or offense is charged in each count of
the indictnent. Each charge and the evidence pertaining to it
shoul d be consi dered separately. The fact that you may find the
Def endant guilty or not guilty as to one of the offenses charged
shoul d not control your verdict as to any other offense charged.

| caution you, nenbers of the Jury, that you are here
to determine the guilt or innocence of the accused fromthe
evidence in this case. The Defendant is not on trial for any act
or conduct or offense not alleged in the indictnent. Neither are
you cal led upon to return a verdict as to the guilt or innocence
of any other person or persons not on trial as a Defendant in
this case.

Al so, the punishnment provided by |aw for the offense
charged in the indictnent is a matter exclusively wthin the
province of the court or judge, and shoul d never be considered by
the jury in any way, in arriving at an inpartial verdict as to

the guilt or innocence of the accused.



10C
JURY | NSTRUCTI ON NO.

The case of each Defendant and the evi dence pertaining
to hinfher should be considered separately and individually. The
fact that you may find one of the Defendants guilty or not guilty
shoul d not control your verdict as to any other Defendant.

| caution you, nenbers of the Jury, that you are here
to determne the guilt or innocence of the accused fromthe
evidence in this case. The Defendant is not on trial for any act
or conduct or offense not alleged in the indictnent. Neither are
you cal led upon to return a verdict as to the guilt or innocence
of any other person or persons not on trial as a Defendant in
this case.

Al so, the punishnment provided by |aw for the offense
charged in the indictnent is a matter exclusively wthin the
province of the court or judge, and shoul d never be considered by
the jury in any way, in arriving at an inpartial verdict as to

the guilt or innocence of the accused.



10D

JURY | NSTRUCTI ON NO.

A separate crinme or offense is charged agai nst one or
nore of the Defendants in each count of the indictnent. Each
of fense, and the evidence pertaining to it, should be considered
separately. Also, the case of each Defendant shoul d be
consi dered separately and individually. The fact that you may
find one of the Defendants guilty or not guilty of any of the
of fenses charged should not control your verdict as to any other
of fense or any ot her Defendant.

| caution you, nenbers of the Jury, that you are here
to determine the guilt or innocence of the accused fromthe
evidence in this case. The Defendant is not on trial for any act
or conduct or offense not alleged in the indictnent. Neither are
you cal led upon to return a verdict as to the guilt or innocence
of any other person or persons not on trial as a Defendant in
this case.

Al so, the punishnment provided by |aw for the offense
charged in the indictnent is a matter exclusively wthin the
province of the court or judge, and shoul d never be considered by
the jury in any way, in arriving at an inpartial verdict as to

the guilt or innocence of the accused.






11

JURY | NSTRUCTI ON NO.

Any verdict must represent the considered judgnent of

each juror. In order to return a verdict, it is necessary that
each juror agree thereto. |In other words, your verdict nust be
unani nous.

It is your duty as jurors, to consult with one anot her,
and to deliberate in an effort to reach agreenent if you can do
so wi thout violence to individual judgnent. Each of you nust
deci de the case for yourself, but only after an inparti al
consideration of the evidence in the case with your fell ow
jurors. In the course of your deliberations, do not hesitate to
re- exam ne your own views and change your opinion if convinced it
is erroneous. But do not surrender your honest conviction as to
the weight or effect of the evidence solely because of the
opi nion of your fellow jurors, or for the nmere purpose of
returning a verdict.

Renmenber at all tines, you are not partisans. You are
judges -- judges of the facts. Your sole interest is to seek the

truth fromthe evidence in the case.



12A
JURY | NSTRUCTI ON NO.

Upon retiring to the jury roomyou should first select
one of your nunber to act as your foreperson who wll preside
over your deliberations and will be your spokesman here in court.
A formof verdict has been prepared for your conveni ence.

(Expl ai n verdict)

You wi Il take the verdict formto the jury room and
when you have reached unani nous agreenent as to your verdict, you
wi |l have your foreperson fill it in, date and sign it, and then
return to the courtroom

| f, during your deliberations, you should desire to
communi cate with the Court, please reduce your nessage or
question to witing signed by the foreperson, and pass the note
to the marshal who will bring it to my attention. | wll then
respond as pronptly as possible, either in witing or by having
you returned to the courtroomso that | can address you orally.
| caution you, however, with regard to any nessage or question
you m ght send, that you should never state or specify your

nunerical division at the tine.



12B
JURY | NSTRUCTI ON NO.

Upon retiring to the jury roomyou should first select
one of your nunber to act as your foreperson who wll preside
over your deliberations and will be your spokesman here in court.
Forns of verdicts have been prepared for your conveni ence.

(Expl ain verdicts)

You wi Il take the verdict fornms to the jury room and
when you have reached unani nous agreenent as to your verdicts,
you wi Il have your foreperson fill it in, date and sign it, and
then return to the courtroom

| f, during your deliberations, you should desire to
communi cate with the Court, please reduce your nessage or
question to witing signed by the foreperson, and pass the note
to the marshal who will bring it to my attention. | wll then
respond as pronptly as possible, either in witing or by having
you returned to the courtroomso that | can address you orally.
| caution you, however, with regard to any nessage or question
you m ght send, that you should never state or specify your

nunerical division at the tine.



